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A FOREWORD FROM THE COURT
The United States District Court for the District of North Dakota is
committed to providing the highest quality service to the citizens of this
State, and to the attorneys and their clients who appear before the Court. In
support of that goal, the officers of this Court sought to obtain an
assessment of the level of service provided by chambers, staff, and the
office of the Clerk of Court. The Court enlisted the assistance of the
University of North Dakota School of Law to independently survey all
active members of the federal bar as a mechanism to generate empirical
data for analysis. With the guidance of Law School Dean Paul LeBel, Law
Professor Patti Alleva, and the late friend of the Court, Professor Randy
Lee, the NORTH DAKOTA LAW REVIEW agreed to accept this challenging
project. The Court wishes to specifically thank Project Director Tim
Driscoll, Assistant Professor of Sociology, for his professionalism and
commitment in guiding and assisting the LAW REVIEW in selecting the
proper survey population, developing a precise survey instrument, per-
forming the mechanics of distributing surveys, tabulating responses,
analyzing collected statistical data, and writing a meaningful independent
review of the analysis and comments generated by the bar. Dr. Driscoll
ensured that meaningful data was obtained while preserving the confiden-
tiality of survey participants. LAW REVIEW Editor in Chief Douglas Murch,
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Outside Articles Editor Melissa Burkland, and Managing Editor Marah
deMeule, along with the entire staff of the NORTH DAKOTA LAW REVIEW,
carried out this undertaking from concept to fruition. The Court is very
grateful to all involved in the project.
The responses provided by the members of the federal bar were
essential to the completion of the project. Their candor was most appre-
ciated, and their suggestions for improvement will be well-taken. The
Court has begun to review the areas identified as troublesome and will
make every effort to provide the highest standard of service to carry out the
mission of the Court. With the advent of electronic case filing, which will
become the standard of practice for the District, the Court assures that a
number of recurring concerns, such as filing deadlines, office hours,
courtesy copy distribution, and file access will be addressed. As always,
the officers of this Court welcome suggestions from the bar that would
enhance our ability to provide fair and impartial justice for the citizens of
this District.
FEDERAL COURT SURVEY
2004-2005 ASSESSMENT OF THE SERVICES OF THE
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA*
"If we could first know where we are, and whither we are tending,
we could then better judge what to do, and how to do it."
-Abraham Lincoln'
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I. INTRODUCTION
The main purpose of this report is to provide the U.S. District Court for
the District of North Dakota (USDC-ND or the Court) with a summary of
the basic statistical (as opposed to anecdotal) returns from the state bar
survey undertaken by the NORTH DAKOTA LAW REVIEW and Dr. Tim
Driscoll on the Court's behalf in Fall 2004. Specifically, the Court hoped to
learn why it had a relatively low rate of civil filings and, more generally, to
identify potential areas for improving its services. This report is also de-
signed to provide a starting point for other potential assessments or future
actions by the Court in connection with the data collected. Thus, ultimate
interpretations of and conclusions from the data rest with the Court, as do
any decisions about steps to be taken in response to the survey data.
The survey instrument was designed to foster an expansive view of the
Court, without any site-specific or local court references. Thus, the sta-
tistical survey results reported here are generic and depict perceptions of the
District of North Dakota as a whole. There is no differentiation, for exam-
ple, between the Bismarck and Fargo Court practices. Further, to help
secure feedback reflecting recent experiences with the Court, the questions
were designed to solicit the most extensive responses from attorneys who
had represented parties or witnesses before the Court only within the two
years prior to November 2004.
II. OBJECTIVES AND SUMMARY OF RESULTS
A. THE COURT'S OBJECTIVES
As noted, with this survey, the Court wanted (1) to discover why it had
a relatively low rate of civil filings, 2 and (2) to identify potential areas for
2. See United States District Court, Judicial Caseload Profile Reports (2004), at
http://www.uscourts.gov/cgi-bin/cmsd2004.pl (last visited July 14, 2005). A comparison of
national and North Dakota caseload reports confirms the Court's primary focus on the number of
civil filings in this district. During the twelve-month period ending in September 2004, the United
States District Court system had a total of 358,983 filings nationwide. Of this total, 281,338 were
civil filings, and 59,496 were criminal filings. The average national filing per judgeship was 528,
with 414 of these being civil and 88 being criminal. During this same period, there were a total of
576 filings in the District of North Dakota; of those, 289 were civil and 236 were criminal. There
were 289 filings per judgeship: 145 civil and 119 criminal. Thus, the average civil filing per
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improving its services. The survey was structured so that the first sequence
of questions (1-6) sought information directed primarily at Objective 1
concerning the low civil filing rate.3 The remaining questions (7-53) sought
information primarily directed at Objective 2 concerning Court services. 4
Objective 2 had a four-fold focus. The first part sought to uncover the types
of lawsuits being brought to the Court and what roles attorneys played in
these lawsuits. 5 The second part focused on the services provided by the
Clerk of District Court's Office.6 The third part focused on the pretrial
process.7 And, the fourth part focused on the trial process.8 The survey
ultimately concluded with a series of open-ended questions, so that survey
respondents could voice any concerns they did not have a chance to address
earlier in the survey.9 These questions were intentionally kept broad to
allow each respondent an opportunity to provide whatever feedback he or
she deemed relevant.
B. SUMMARY OF THE SURVEY RESULTS
1. Objective 1: Low Civil Filing Rate
To get at the heart of why North Dakota bar members could not or
would not litigate in federal court, the survey offered respondents a detailed
menu of sixteen stated reasons and afforded, as a seventeenth, a catch-all
option ("other") to net additional reasons not listed. Interestingly, the
judgeship in the District of North Dakota is 269 less than the national average of civil filings per
judgeship.
Considering the demographics of North Dakota, a sparsely populated state, such a low filing
rate may not be surprising. See UNITED STATES CENSUS BUREAU, RANKING TABLES FOR
STATES: 1990 AND 2000 (April 2, 2001), available at http://www.census.gov/population/cen2000/
phc-t2/tabOl.pdf (last visited July 12, 2005) (indicating that North Dakota ranks 47th overall in
population with 642,200 people as of the 2000 Census). However, even when compared to states
similar in size and population to North Dakota, its federal district had a lower number of civil
filings. See id. (indicating that Montana ranks 44th with 902,195 people, South Dakota ranks 46th
with 754,844 people, Alaska ranks 48th with 626,932 people, and Wyoming ranks 50th with
493,782 people). For example, for the same time period in the District of South Dakota, a total of
950 cases were filed, including 403 civil filings. See Judicial Caseload Profile Reports, supra
note 2 (There were 428 criminal filings.). The District of Montana had a higher filing rate both in
total filings, 1172, and in civil filings, 725. Id. (There were 371 criminal filings.). The District of
Wyoming also had a higher number of civil filings than the District of North Dakota with 354 of
its total 615 filings being civil. Id.
3. A copy of the survey, with all response frequencies for each question, is included as an
appendix to this report. See Appendix infra at 254-62.
4. Id. at 257-62.
5. Id. at 257.
6. Id. at 258.
7. Id. at 259-60.
8. Id. at 261-62.
9. See id. at 262 (Questions 49-53).
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largest collection of responses to the stated options, by far, clustered around
the facts that the federal court simply did not have jurisdiction over claims
(212 respondents or 19.1%)10 and that respondents were not litigators and
simply had no claims to bring (192 respondents or 17.3%)." After that, of
note, in descending order of frequency, respondents expressed preferences
for state court because of geographical convenience (81 respondents or
7.3%),12 greater case control (69 respondents or 6.2%),13 lower case costs
(56 respondents or 5%),14 and preferred procedural rules (46 respondents or
4.1%). 15
2. Objective 2: Court Services
Respondents rated the Court's services in three areas: (a) the Clerk of
District Court, (b) pre-trial services, and (c) trial services. As a prelude for
better understanding these ratings, Part IV.C. 1 details the nature of lawsuits
and roles of attorneys coming before the Court.
a. The Clerk of District Court
The Clerk of Court achieved high marks for technical competence and
professionalism. In 90% or more of the responses, respondents agreed that
the Clerk's office docketed information accurately and promptly while
demonstrating respect, knowledge and alacrity when dealing with attor-
neys.16 Agreement over the proper handling of document requests dipped
slightly below the 90% mark to 87.7%.17 Areas requiring the most attention
include the USDC-ND website,' 8 the currency of the online calendar,19 and
the Court's filing procedures.2 0
b. Pretrial Services
In the pretrial arena, the Court scored high marks in many aspects of
case handling. Over 90% of the respondents agreed that the Court treated
10. See id. at 256 (Question 5(a)).
11. See id. at 256 (Question 5(b)).
12. See id. at 256 (Question 5(i)).
13. See id. at 256 (Question 5(c)).
14. See id. at 256 (Question 5(h)).
15. See id. at 256 (Question 5(j)).
16. See id. at 258 (Questions 10-14).
17. See id. at 258 (Question 15).
18. See id. at 258 (Question 16).
19. See id. at 258 (Question 17).
20. See generally id. at 262 (Questions 49-51).
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both attorneys and parties respectfully. 2 1 Nearly 80% thought the pretrial
process was fair.2 2 In particular, the Court was deemed fair in adjusting the
discovery schedule by 75.3% of respondents,2 3 and fair in setting trial dates
by 81.5% of respondents.2 4 The Court also received very positive responses
for handling pretrial motions fairly (with 83.4% agreeing), 25 for acting in a
timely fashion (with 80.5% agreeing), 26 and for managing the case
efficiently (with 86.7% agreeing).2 7 The Court also received high grades
for the fairness of settlement conferences (with 75.8% agreeing)2 8 and
encouraging alternative dispute resolution (with 63.6% agreeing). 29 And
70.2% of respondents thought that the pretrial conferences were effective. 30
Interestingly, 31% of respondents consented to a trial with a Magistrate
Judge in the two-year survey period.3 1 Also of interest is the result that
over 50% of the respondents believed that both the Rule 26(a) required
disclosures and the Rule 26(f) discovery conferences were helpful in case
preparation.32 But under 50% opined that the criminal discovery process
was fair.33  And in criminal cases, compensation for court-appointed
counsel drew discontent, with only 34.3% of respondents agreeing that
compensation was fair.34
c. Trial Services
Given the low number of trials held in the District, the trial services
section received a limited number of responses. 35 However, the responses
received were overwhelmingly positive. For example, the Court received
high marks for the overall fairness of the trial process (with 89.7%
agreeing), 36 for treating attorneys, 37 parties, 38 and witnesses 39 with respect
21. See id. at 259 (Questions 26-27).
22. See id. at 260 (Question 32).
23. See id. at 259 (Question 21).
24. See id. at 259 (Question 22).
25. See id. at 260 (Question 28).
26. See id. at 260 (Question 29).
27. See id. at 260 (Question 31).
28. See id. at 259 (Question 24).
29. See id. at 259 (Question 25).
30. See id. at 259 (Question 23).
31. See id. at 260 (Question 35).
32. See id. at 259 (Questions 18-19).
33. See id. at 259 (Question 20).
34. See id. at 260 (Question 34).
35. See id. at 261-62 (Questions 37-48).
36. See id. at 262 (Question 48).
37. See id, at 261 (Question 40).
38. See id. at 261 (Question 41).
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(with 94.1%, 95.1%, and 94.8% agreeing, respectively), for exercising
appropriate control over trial (with 90.6% agreeing),40 for the timely
conduct of trial (with 85.7% agreeing), 41 and for adequate opportunity for
counsel to be heard about jury instructions (with 84.3% agreeing). 42 A
solid, but comparatively lower, positive response concerned counsel's
opportunity to participate in voir dire, with 62.6% agreeing that they had
been given sufficient opportunity for input.43
III. METHODS
The initial research population for this survey consisted of all current
members of SBAND, totaling 1,882 attorneys. Federal and state judges,
federal and state judicial employees, and University of North Dakota
School of Law administrators and faculty were then excluded from this
pool, resulting in a research population of 1,777 attorneys.
The "Dillman Total Design Method" (TDM) guided survey
distribution. TDM is a three-tiered mailing process intended to maximize
the quality and quantity of responses.4 4 Basically, it includes an initial
mailing to all eligible respondents, a post-card reminder to all non-
respondents, and a second mailing including another survey to any
remaining non-respondents.4 5 Using TDM, all eligible respondents were
sent a cover letter, a survey, and a postage-paid return envelope in mid-
November 2004. Three weeks later a post-card reminder was sent to all
non-respondents. After ten more days, another mailing was sent including a
cover letter, a survey, and a postage-paid return envelope to anyone who
had not yet responded.
Forty surveys were returned as address unknown or undeliverable,
resulting in a net research population of 1,737 attorneys. Of this total, 840
usable surveys were returned by January 2005 for a return response rate of
48%. Chi-Square analysis shows no statistical difference between those
who returned their surveys and those who did not. However, not every
respondent answered each question, so response rates vary depending on
how many respondents answered each question.
39. See id. at 260 (Question 32).
40. See id. at 261 (Question 38).
41. See id. at 261 (Question 39).
42. See id. at 261 (Question 44).
43. See id. at 261 (Question 37).
44. See generally DON A. DILLMAN, MAIL AND TELEPHONE SURVEYS: THE TOTAL DESIGN




The responses were processed exclusively by Dr. Driscoll and not by
anyone associated with the School of Law or the Court to ensure complete
confidentiality to all survey respondents. Ms. Burkland, Ms. deMeule, and
Mr. Murch collaborated with Dr. Driscoll to determine the types of
statistical analysis utilized and to prepare this report. Statistical responses
for all questions were reviewed, and responses to certain questions (for
example concerning gender) were compared against data received from
other questions. The answers to open-ended questions were also reviewed
to add context to the objective data. This report focuses primarily on the
objective statistical data, to avoid any misinterpretations of the open-ended
comments and to prevent this report from becoming a personnel evaluation
of any particular court official.
All data was entered for analysis using the Statistical Package for the
Social Sciences (SPSS) computer application.46 Data analysis included
frequencies and cross-tabulations. Frequencies are basically the breakdown
of actual responses for each item, e.g., 30% said "yes" and 70% said "no" to
a particular question. Cross-tabulations are the frequency breakdowns for a
particular value of an item, e.g., all female responses to an item compared
to all male responses to that same item.
IV. SURVEY RESULTS IN DETAIL
A. DEMOGRAPHICS
The survey opened with general demographic questions eliciting
information about the composition of the North Dakota State Bar. Answers
to the first question, regarding which law school survey respondents
attended, indicated overwhelmingly that the respondents were educated
within the state. In fact, 584 (72.8%) of the total 802 respondents to this
question graduated from the University of North Dakota School of Law. A
small segment, 88 (11.0%), graduated from Minnesota law schools (in-
cluding University of Minnesota Law School, William Mitchell College of
Law, and Hamline University School of Law). The remaining respondents,
130 (16.2%), were educated at other schools. Responses to Question 2,
which asked about gender, demonstrated that the pool of respondents was
largely male. A total of 830 answered this question, with 637 (76.7%) male
respondents and 193 (23.3%) female respondents.
46. Statistical Package for the Social Sciences, LEAD TECHNOLOGIES, INC. (copyright
1989-2001).
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The majority of responding practitioners also had lengthy experience
practicing law. A total 822 practitioners responded to Question 3, regarding
duration of practice. Of this group, 121 (14.7%) had 31 or more years of
experience. Furthermore, 274 (33.3%), had practiced 21 to 30 years, while
232 (28.2%) had practiced for 11 to 20 years, and 106 (12.9%) reported
practicing between 6 to 10 years. New practitioners comprised the smallest
category: only 89 (10.8%) reported fewer than 5 years experience.
B. OBJECTIVE 1: ASSESSMENT OF THE RELATIVELY LOW FEDERAL
CIVIL FILING RATE
Question 4 of the survey divided respondents into two groups-those
that had represented someone in USDC-ND and those that had not.
Interestingly, within the two years prior to November 2004, just over 25%
(220/831) of survey respondents represented a client in a lawsuit filed in
the United States District Court (USDC-ND or the Court).47 Question 5
then served as the main vehicle for ascertaining the underlying reasons for
the low filing rate in those past two years.48 It offered 16 stated reasons
why attorneys would or could not bring a lawsuit to federal court. There
was also an "other" category through which respondents were free to add
their own reasons. 49 Respondents had the option of checking more than one
reason, which accounts for why there are 1,111 total responses reported.
Of the 1,111 responses to Question 5, 212 (19.1%) indicated that the
federal court lacked jurisdiction. 50 Another substantial proportion, 192
(17.3%) of the responses, indicated that litigation simply was not part of
their practice. 51 Thus, for 404 (36.4%) responses, filing a lawsuit in federal
court was something surveyed attorneys simply could not or would not do.
Those respondents who chose not to file in federal court, though they
could have, had various reasons for their choice. The fact that state courts
were more conveniently located than federal courts was stated as a justifi-
cation by 81 (7.3%) of the respondents.52 Sixty-nine respondents (6.2%)
cited the parties' greater control of case management in state court, 53 while
56 (5.0%) cited the lower costs of litigation in state court.54 Forty-six
47. See Appendix infra at 255 (Question 4).
48. See id. at 256 (Question 5).
49. See id. (Question 5(q)).
50. See id. (Question 5(a)).
51. See id. (Question 5(b)).
52. See id. (Question 5(i)).
53. See id. (Question 5(c)).
54. See id. (Question 5(h)).
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(4.1%) favored state rules of procedure over those of federal court, 55 and a
smaller number, 39 (3.5%), found the atmosphere of federal court to be too
formal. 56 Thirty-eight (3.4%) preferred state court because it does not
require filing of pleadings before commencing suit, 57 while another 38
(3.4%) were discouraged by the cost of pursuing appeals from federal
district court.58
Remaining options drew fewer respondents, but the results deserve
mention if only for that fact. For example, thirty-one (31) respondents
preferred state appellate courts to 8th Circuit panels, 59 27 (2.4%) thought it
took longer to complete a case in federal court,60 27 (2.4%) preferred state
law to federal law in the 8th Circuit, 61 17 (1.5%) thought the state appellate
courts more receptive to cases than the 8th Circuit, 62 and 13 (1.2%) thought
the 8th Circuit more likely to exclude expert testimony than the state
appellate court.63 Notably, only 7 respondents (0.6%) feared displacement
of a civil trial by a criminal trial.64
In response to the "other" option, many respondents, 199 (17.9%),
wrote-in their own reasons for not filing or removing cases in the Court.65
However, most of these reasons simply reflected the nature of individual
employment or caseload situations, such as government employment, posi-
tions as state or county prosecutors, or functioning in an advisory capacity
as counsel for a corporation or other organization. A number of respon-
dents also indicated that they practice in another state, primarily Minnesota.
Question 6 provided respondents who did not use the federal court a
further opportunity to comment by asking, "In the past two years, if you
have not filed or removed a lawsuit in the USDC-ND, please list any
additional comments you may have regarding the Federal Court." 66 Most
responses were similar to responses from Question 5. Many cited the
subject of their caseload or employment as a reason for utilizing state
courts. Other concerns included the greater expense entailed in litigating in
federal court, and the fact that federal courts were not conveniently located.
55. See id. (Question 50)).
56. See id. (Question 5(f)).
57. See id. (Question 5(1)).
58. See id. (Question 5(p)).
59. See id. (Question 5(m)).
60. See id. (Question 5(d)).
61. See id. (Question 5(k)).
62. See id. (Question 5(n)).
63. See id. (Question 5(o)).
64. See id. (Question 5(e)).
65. See id. (Question 5(q)).
66. See id. (Question 6).
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Some practitioners preferred the discovery practices of state courts, the
ability to obtain a jury pool from their local community, and the perceived
lesser formality of the state courts.
C. OBJECTIVE 2: ASSESSMENT OF THE COURT'S SERVICES
The second objective of the survey was to assess the current services of
the Court.67 This assessment included the services provided to both
attorneys and litigants at multiple levels of involvement with the Court,
beginning with the initial contact at the Clerk of District Court's office,
through the pretrial process, and ultimately through trial. Lawyers were
presented with statements concerning these three areas and asked to respond
on a scale of (1) strongly agree, (2) agree, (3) neither agree nor disagree, (4)
disagree, (5) strongly disagree, or (6) not applicable. 68 To begin this part of
the assessment, the survey elicited information about the context of the
caseload before the Court and the role the attorneys played in such cases.
1. Nature of the Suits and Roles of Attorneys Before the Court
Question 7 asked the nature of the lawsuit in which the attorneys were
involved.69 The Civil Cover Sheet that must accompany civil complaints
docketed in the Court provided the general list of subject areas of those
lawsuits, which broke down as follows:
Nature of the Suit Number of Cases Percentage of Total
Tort 87 21.8%
Contract 69 17.3%
Civil Rights/Employment 58 14.5%
Criminal 52 13.0%
Bankruptcy 36 9.0%
Real Property 16 4.0%
Social Security 14 3.5%
Property Rights 12 3.0%
Labor 10 2.5%
67. Immediately before Question 7, the survey instructed those who had answered "no" to
Question 4 (which asked respondents whether they had represented anyone in a lawsuit in North
Dakota federal court in the past two years) to return the survey without completing the remaining
questions (which presumed experience inside in the Court).
68. This report focuses only on those respondents who provided answers between (1)
strongly agree to (5) strongly disagree. The respondents who answered "not applicable" have
been intentionally removed from the response totals and percentages to provide a more
informative response rate. In this report, "neither agree nor disagree" and "neutral" are used
interchangeably. For a complete return rate of all survey responses, see Appendix infra.
69. See Appendix infra at 257 (Question 7).
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Prisoner Petitions 8 2.0%
Patents 4 1.0%




Question 8 of the survey asked what roles attorneys played in these
lawsuits.71 Roles broke out in this way: 72
Role of Attorney Number of Respondents Percentage of
Total
Attorney for Plaintiff 134 43.6%
Attorney for Civil 110 35.3%
Defendant
Attorney for Criminal 53 17.3%
Defendant
Attorney for Witness 4 1.3%
Other 6 2.0%
Total 307 99.5%73
2. Services of the Clerk of District Court (Questions 9-17)
Respondents were asked to comment on their experiences with the
Clerk's Office within the last two years. Approximately 220 respondents
answered each of the nine questions in this section of the survey. Judging
from the objective data, the clerk's office is amply meeting the litigation
needs of the bar. Pertinent comments to open-ended questions later in the
survey seemed to confirm this conclusion.
The first question in the Clerk of Court's section (Question 9) asked
attorneys to rank their beliefs concerning the adequacy of the Clerk's
current hours of operation. A total of 197 (89.9%) respondents agreed or
strongly agreed that the hours were adequate. Only 19 (8.7%) stated that
they neither agreed nor disagreed, and 3 (1.4%) respondents disagreed with
the adequacy of the current hours. However, one respondent later com-
70. This total results from rounding survey response data.
71. See Appendix infra. at 257 (Question 8).
72. Of course, it is possible that each attorney played more than one role across two or more
cases before the Court, accounting for why there were 307 responses to Question 8.
73. This total results from rounding survey response data.
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mented to an open-ended question that it would be helpful if the Clerk's
office was open during the noon hour. One other respondent stated that he
or she would like to see the clerk's office stay open until 5:00 p.m..
Questions 10, 11, and 15 addressed information management by the
clerk's office. Question 10 posited, "Information was added to the docket
accurately." A remarkable 208 (95.8%) respondents strongly agreed or
agreed with the statement. Only 9 (4.1 %) respondents were neutral, and no
one disagreed in any way. Question 11 asked, "Information was added to
the docket promptly." This time, 201 (93.0%) respondents agreed in some
form. Fifteen (6.9%) were neutral, and again, no one disagreed. Question
15 queried, "[d]ocument copy requests are handled properly." One hundred
seventy-eight (87.7%), agreed. Twenty-two (10.8%), neither agreed nor
disagreed. However, only 3 (1.5%) disagreed. Reading Questions 10, 11,
and 15 together, they suggest that respondents are quite satisfied with
information management in the clerk's office.
Questions 12 through 14 assessed the clerk's office staff in three areas:
(1) respect shown to attorneys, (2) knowledge of court operations, and (3)
promptness. 74  For each area, an overwhelming number of respon-
dents-over 90%-agreed that the clerk's office staff was highly
professional when dealing with attorneys. Moreover, the objective data
matches well with many of the open-ended comments, which expressed
sentiments that the clerk's office staff was professional, courteous,
knowledgeable, efficient, and helpful.
Questions 16 and 17 addressed the online services available to the bar.
Question 16 asked lawyers whether the Court's website is helpful. Only
108 (56.5%), agreed that it was, while 70 (36.6%), were neutral. Only 13
(6.8%) disagreed. Question 17 asked respondents whether the Court's on-
line calendar is up-to-date. An even lower number of respondents, 85
(48.6%), agreed that the calendar is current. Seventy-nine (45.1%), were
neutral, and only 11 (6.3%) disagreed. The notable levels of neutral
responses to these questions might indicate a level of indifference toward
both the Court's website and online court calendar. This objective data
corresponds with several comments from the open-ended questions, which
stated that the website needed to be more user-friendly. Several com-
74. Question 12 asked if the staff was respectful to attorneys. Two hundred thirteen (96.4%)
respondents agreed that the staff was respectful to them. Question 13 inquired into the staff's
knowledge of the Court's operations. Two hundred seven (94.5%) agreed, 11 (5%) neither agreed
nor disagreed, and only one (0.5%) strongly disagreed. Question 14 measured the staff's prompt-
ness in assisting attorneys. Again over 90%, 202 (92.2%), agreed that the staff's assistance was
prompt. Slightly higher than the previous questions, 16 (7.3%) were neutral, but only one (0.5%)
respondent disagreed. Interestingly, of the 53 attorneys that had been counsel for a criminal
defendant, 29 (54.7%) strongly agreed, while 18 (34.0%) agreed.
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mentators wanted better online access to court rules, jury instructions, and
forms. Several respondents also indicated they would like to see more
judicial opinions published online.
Some respondents also stated in the open-ended questions that they
would like to see the filing procedures modified to be more convenient.
One respondent suggested electronic filing by email. Others wanted the
Court to allow filing by fax machine. Several respondents suggested
greater integration between Bismarck and Fargo. For example, some
wished they could file a document in one city for a case that was pending
with the Court in another city.
3. Services in the Pretrial Arena (Questions 18-36)
In helping to assess the Court's pretrial services, the survey targeted
both civil and criminal concerns, including some current discovery
requirements, pretrial scheduling, alternative dispute resolution, settlement
conferences, timeliness, fairness, respect, and court-appointed criminal
defense counsel.
Questions 18, 19, and 23 asked for input regarding several discovery
and pretrial conference provisions from the Federal Rules of Civil
Procedure. Questions 18 and 19 asked attorneys if the Rule 26(a) required
disclosures75 and the Rule 26(f) discovery conference 76 were helpful in case
preparation. Of the 191 respondents, 104 (54.4%), strongly agreed or
agreed that Rule 26(a) disclosures helped in case preparation. Fifty-one
(26.7%) neither agreed nor disagreed, and 36 (18.9%) of the respondents
disagreed or strongly disagreed. Similarly for question 19, there were 187
respondents, and 105 (56.1%) of them agreed or strongly agreed that the
Rule 26(f) discovery conference helped in case preparation. Fifty-one
(27.3%) respondents were neutral, and 31 (16.6%) disagreed or strongly
disagreed. Question 23 asked respondents if the pretrial conferences were
effective. Of the 185 respondents, a much higher number, 130 (70.2%),
agreed or strongly agreed that the conferences were effective. Thirty
(16.2%) neither agreed nor disagreed, and 25 (13.6%) either disagreed or
strongly disagreed.
Interestingly, responses to Questions 18 and 19 indicated that female
attorneys viewed the required disclosures and discovery conferences more
favorably than their male counterparts. Of the total 191 respondents to
Question 18, 32 respondents had self-identified as females and 159 as
75. FED. R. Civ. P. 26(a) governs required disclosures. See FED. R. Civ. P. 26(a) (2004).
76. FED. R. Civ. P. 26(f) governs the proposed discovery plan and conference. See FED. R.
Civ. P. 26(f) (2004).
2005]
NORTH DAKOTA LAW REVIEW
males. Twenty-four (75.1%) of the female respondents agreed or strongly
agreed that the required disclosures of Rule 26(a) helped their case
preparation. However, only 80 (50.3%) of the male attorneys agreed or
strongly agreed. A large number of male respondents, 35 (22.0%) either
disagreed or strongly disagreed with the efficacy of required disclosures. In
contrast, only one (3.1%) of female attorneys disagreed. Responses to
Question 19 showed a similar divide. Of the 156 male respondents, a slim
majority of 83 (53.2%) agreed or strongly agreed that Rule 26(f) discovery
conferences aided case preparation. Yet 22 (71.0%) of the total 31 female
respondents found such conferences helpful. Moreover, 29 (18.6%) of the
male attorneys disagreed or strongly disagreed that discovery conferences
were helpful, while only 2 (6.5%) female attorneys did not believe the
conferences aided case preparation.
Question 20 asked if the criminal discovery process was fair. Seventy-
nine people answered this question. Under half, 37 (46.8%), of the
respondents agreed or strongly agreed that the criminal discovery process
was fair. Eighteen (22.8%) were neutral, and 23 (29.1%) disagreed or
strongly disagreed. Of the total 70 male respondents, 36 (51.5%) agreed or
strongly agreed that criminal discovery proceeded fairly. One (11. 1%) of
the 9 female respondents agreed. However, five (55.5%) of female
attorneys disagreed or strongly disagreed, while only 18 (25.7%) of male
attorneys provided negative responses.
Questions 21 and 22 asked attorneys to provide input on the Court's
scheduling practices during the pretrial process. Question 21 asked the
attorneys to agree or disagree with the statement, "The Court was fair in
adjusting the discovery schedule." Of the 186 respondents, 140 (75.3%)
were positive and strongly agreed or agreed that the court was fair in
adjusting the discovery schedule. Thirty-three (17.7%) neither agreed nor
disagreed, and only 13 (7.0%) disagreed or strongly disagreed. Question 22
asked the attorneys to respond to the statement, "The Court was fair in
setting the trial date." Again results were very positive; 163 (81.5%) of the
200 respondents agreed or strongly agreed that the Court was fair. Twenty-
three (11.5%) were neutral, and 14 (7.0%) of the respondents either
disagreed or strongly disagreed. These results indicate that the Court was
very effective in handling pretrial scheduling issues.
Questions 24 and 25 concerned settlements and Alternative Dispute
Resolution (ADR). Question 24 asked attorneys for their input on whether
the Court conducted settlement conferences fairly. One hundred and
twenty-five (75.8%) of the 165 respondents agreed or strongly agreed that
the conferences were conduced fairly. Thirty (18.2%) neither agreed nor
disagreed, and 10 (6.0%) disagreed or strongly disagreed. On a related
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issue, Question 25 asked whether the Court's encouragement of ADR was
worthwhile. One hundred and eight (63.6%) of the 170 respondents either
agreed or strongly agreed that the promotion of ADR was worthwhile.
Forty-two (24.7%) were neutral, and 20 (11.8%) disagreed or strongly
disagreed.
Questions 26 and 27 regarded the level of respect with which attorneys
and parties were treated while in court. Question 26 stated, "The Court
treated counsel with respect." Of the 211 responses to this statement, 197
(93.4%) agreed or strongly agreed. A remarkably low 6 respondents (2.8%)
neither agreed nor disagreed, and only 8 (3.7%) answered that they
disagreed or strongly disagreed. Question 27 asked the attorneys to respond
to the statement, "The Court treated the parties with respect." One hundred
and ninety-eight (94.8%) of the 209 respondents either agreed or strongly
agreed. Similar to Question 26, only 5 (2.4%) were neutral, and 6 (2.9%)
either disagreed or strongly disagreed. Judging from these responses, the
Court has done an excellent job of treating both lawyers and litigants with
respect.
Question 28 asked the attorneys whether they believed the Court
handled pretrial motions fairly. One hundred and ninety-three people re-
sponded, and 161 (83.4%) agreed or strongly agreed that pretrial motions
were handled fairly. Twenty (10.4 %) neither agreed nor disagreed, and 12
(6.2%) either disagreed or strongly disagreed, indicating that the respon-
dents were pleased with the handling of pretrial motions.
Question 29 asked the respondents whether they believed the Court
acted in a timely fashion. Of the 210 attorneys who provided a response,
169 (80.5%) agreed or strongly agreed that the Court was timely. Twenty-
four (11.4%) were neutral, and 17 (8.1%) disagreed or strongly disagreed.
However, some open-ended comments focused on delays in deciding sum-
mary judgment motions; one noted decisions sometimes took "longer than 7
months."
Question 30 inquired if the courthouse facilities were adequate. Two
hundred and eleven attorneys responded to this question, and 199 (94.3%)
agreed or strongly agreed that the facilities were adequate. A very low 9
(4.3%) neither agreed nor disagreed, and only 3 (1.4%) disagreed or
strongly disagreed. The respondents strongly approved of the Court's
facilities.
Question 31 asked the attorneys how efficient the Court was in
managing the case. One hundred and eighty-two (86.7%) of the 210
respondents agreed or strongly agreed that the Court was efficient in its case
management. Twenty-three (11%) were neutral, and 5 (2.4%) disagreed or
strongly disagreed.
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Question 32 queried whether attorneys believed, "The pretrial process
was fair." Of the 200 attorneys that provided responses, 159 (79.5%)
agreed or strongly agreed that the process was fair overall. Thirty-one
(15.5%) neither agreed nor disagreed, and a mere 10 (5.0%) disagreed or
strongly disagreed. Thus, a very large majority of respondents believes the
process is fair.
Questions 33 and 34 sought information concerning court-appointed
counsel in criminal cases. Question 33 asked respondents whether they
thought, "In criminal cases, the Court's process for appointing defense
counsel was appropriate." Only 70 attorneys provided a response. Forty-
six (65.7%) respondents agreed or strongly agreed that the process was
appropriate. Seventeen (24.3%) were neutral, and only 7 (10.0%) disagreed
or strongly disagreed. Question 34 asked the respondents whether, "In
criminal cases, compensation for Court-appointed counsel was fair." For
this question, there were 73 responses. Only 25 (34.3%) respondents either
agreed or strongly agreed that the compensation was fair. Nineteen (26%)
neither agreed nor disagreed, and 29 (39.7%) disagreed or strongly dis-
agreed. Interestingly, even though 46 (65.7%) respondents agreed with the
process for appointment of criminal defense counsel, only 25 (34.3%)
agreed that the compensation was fair. Therefore, it appears that the
criminal attorneys who responded are unsatisfied with the current system of
compensating court-appointed counsel.
Questions 35 and 36 briefly broke from the agree-disagree question
format. Question 35 asked the attorneys if they had consented to a trial
with a Magistrate Judge in the last two years. Two hundred and thirteen
attorneys responded to this question; 66 (31.0%) stated "yes," and 147
(69.0%) stated "no." Question 36 asked the attorneys to comment, "why or
why not?" For those indicating that they did consent to a trial with a
Magistrate Judge, several of the respondents indicated that it was in the best
interest of the client. Others stated that their reason was in the interest of
having a timely or efficient resolution of the case. Respondents also stated
that the Magistrate Judges in the District of North Dakota were "excellent,"
"qualified," and "competent," which could further indicate why attorneys
may consent to trial with a Magistrate Judge. For those indicating that they
did not consent to a trial with a Magistrate Judge, several of the respondents
indicated that the decision was driven by a client's preference. Others re-
ported a preference for the Magistrate Judge to perform settlement con-
ferences and did not want to lose this opportunity by consenting to a trial
with a Magistrate Judge. Some of the other comments indicated that the
respondent had no particular reason to not consent to a trial with a
Magistrate Judge, or that the opportunity simply did not arise.
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4. Services in the Trial Arena (Questions 37-48)
Questions 37 and 44 elicited information about the attorney's
involvement with the jury during trial. Question 37 queried the adequacy of
the attorney's opportunity to participate in voir dire. Only 83 respondents
provided a response. The majority, 52 (62.6%), agreed or strongly agreed
that they had been given sufficient opportunity to participate in voir dire.
Only 11 (13.3%) of attorneys neither agreed nor disagreed. However, 20
(24.1%) either disagreed or strongly disagreed. The 32 attorneys who iden-
tified themselves in Question 8 as representing criminal defendants showed
a slightly stronger divide on this question. The majority, 21 (65.7%),
agreed or strongly agreed they had been given adequate participation in voir
dire, while a mere 2 (6.3%) were neutral. However, 9 (28.2%) disagreed or
strongly disagreed. Three responses to the open-ended questions focused
on voir dire, with respondents requesting the Court allow trial attorneys
"larger discretion" and "more input." One response expressed concern that
the jury process overall excluded minorities, "especially Native Ameri-
cans," noting that this attorney had never had a minority member "on my
jury panel." Two other respondents expressed concerns about the "con-
servative" nature of jury pools drawn in federal district courts. However,
another two respondents noted that the Court offered jury pools drawn from
larger areas than the state court counterparts.
Question 44 asked if counsel had adequate opportunity to be heard
about jury instructions. Of the 83 respondents, 70 (84.3%) felt they had
been given sufficient input regarding the instructions, only 3 (3.6%)
disagreed, and 10 (12.0%) neither agreed nor disagreed. Responses to this
question varied depending upon the gender of the respondent. Generally,
few attorneys who self-identified as female in Question 2 provided re-
sponses to the questions regarding trial services. Between 7 and 11 female
attorneys answered any of the trial questions. It is unclear if this reflects a
paucity of female trial attorneys within the district, or if the lack of female
respondents simply mirrors the overall demographics of a primarily male
bar. 7
7
Question 38 asked attorneys if the Court exercised appropriate control
over the trial. Of the 95 responses, 86 (90.6%) indicated agreement or
77. Interestingly, of the total 7 female respondents to Question 44, four (57.2%) agreed or
strongly agreed that counsel had been adequately heard about jury instructions. In contrast, 66
(86.8%) of a total 76 male respondents agreed or strongly agreed. Female attorneys also provided
more neutral responses to this question, with 2 of 7 (28.6%) respondents neither agreeing nor
disagreeing, while 8 (10.5%) male respondents provided a similar response. Finally, one (14.3%)
female respondent disagreed with the statement, while only 2 (2.6%) male respondents felt they
had not been adequately heard on jury instructions.
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strong agreement that the level of control was appropriate. Only 7 (7.4%)
provided a neutral response, and 2 (2. 1 %) disagreed.
Question 39 focused on the Court's timeliness in conducting trials. Of
the 98 responses, 84 (85.7%), agreed or strongly agreed that the Court had
conducted trial in a timely fashion. Only 9 (9.2%) neither agreed nor
disagreed, and 5 (5.1%) disagreed. Interestingly, two responses to the
open-ended questions voiced similar frustrations with interruptions during
trial. One noted that "jury trials should not be interrupted with irregular,
unscheduled or unnecessarily long breaks," while another noted that several
interruptions to their trial had been "inconvenient for jurors." Several re-
spondents expressed frustration with the length of time it took the Court to
issue rulings. Five expressed concern regarding motions, noting that they
should be decided "faster," "more quickly," or more "promptly." One
respondent stated that opinions sometimes took "too long."
Questions 40 through 42 gauged the perception of how the Court treats
attorneys, parties, and witnesses who appear at trial. Question 40 asked
attorneys if the Court had treated them with respect. Results were strongly
positive from the 102 attorneys who provided answers. The vast majority,
96 (94.1%), agreed or strongly agreed, while 5 (4.9%) were neutral, and
only 1 (1.0%) disagreed. Results to Question 41, regarding the treatment of
parties, produced equally positive results. Of the 102 respondents, 97
(95.1 %) agreed or strongly agreed, 3 (2.9%) neither agreed nor disagreed,
and 2 (2.0%) disagreed. Question 42, regarding treatment of witnesses, was
also positive. A total of 96 attorneys responded, with 91 (94.8%) of attor-
neys agreeing or strongly agreeing that the Court's treatment of witnesses
was respectful. Only 1 (1.0%) disagreed, and 4 (4.2%) provided neutral
responses.
Question 43 focused on the perceived fairness in the granting of
continuances. Eighty-three attorneys responded. Most respondents, 64
(77.1%), agreed or strongly agreed that continuances were granted fairly. A
total of 15 (18.1%) were neutral, while 4 (4.8%) disagreed.
Question 45 asked if the courtroom facilities were adequate. Of the
total 100 respondents, 91 (91.0%) found the facilities adequate, 7 (7%)
provided a neutral response, and 2 (2%) disagreed. One attorney responded
to the open-ended question with a simple answer: "Beautiful facilities." In
contrast, another requested that the Court "improve Grand Forks' facilities."
Questions 46 and 47 focused on courtroom technology. Responses to
Question 46 indicated that attorneys find the courtroom technology
adequate: 91 (91%) agreed or strongly agreed; 8 (8.2%) neither agreed nor
disagreed; and 2 (2.0%) disagreed.
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Question 47 asked if the Court provided adequate information on
available courtroom technology. Most of the total 98 respondents indicated
satisfaction: 77 (78.6%) either agreed or strongly agreed; 14 (14.3%) were
neutral; and 5 (5.1%) disagreed. Several responses to the open-ended ques-
tions indicate that attorneys would like more education about courtroom
technology prior to trial. One respondent suggested that the Court "prepare
and distribute information on available technology and how to use it. In the
midst of trial is too late."
Finally, in Question 48, respondents were asked if, overall, the trial
process was fair. A total of 97 responses were received. The great
majority, 87 (89.7%) agreed or strongly agreed. Only 2 (2.1 %) disagreed,
and 8 (8.2%) neither agreed nor disagreed.
Attorneys for criminal defendants were also positive: of these 32
attorneys, 25 (78.2%) agreed or strongly agreed. Five (9.4%) were neutral,
and 2 (6.3%) disagreed.
V. CONCLUSION
Overall, the results from this assessment of the Court seem to be very
positive. As to Objective 1, the relatively low number of civil filings per
judgeship does not appear to be a function of dissatisfaction with the
Court's services, but more a function of other factors such as an absence of
federal jurisdiction or the convenience of the state forum. The survey
results for Objective 2 fortify this conclusion. Respondents seem generally
pleased at all levels with the quality of services provided by the Court,
whether working with the Clerk, the Magistrate Judges, or the District
Judges in the pretrial and trial phases of a case. Notably, some respondents
stated in open-ended comments that this survey was a positive step towards
further improvement for the Court. We hope that this assessment has
assisted the Court to "better judge what to do, and how to do it."78
78. RESPECTFULLY QUOTED, supra note 1, at 235.
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APPENDIX
SURVEY OF THE NORTH DAKOTA STATE BAR
FEDERAL COURT SURVEY
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
ASSESSMENT
1. From what law school did you earn your Juris Doctorate degree?
University of North Dakota 584
Minnesota Schools 88
Other Schools 130
2. What is your gender? 193 a) female 637 b) male
3. How long, in years, have you been practicing law?
1 to 5 years 89
6 to 10 years 106
11 to 20 years 232
21 to 30 years 274
31 years and above 121
4. In the past two years, have you represented anyone in a lawsuit filed
in the United States District Court for the District of North
Dakota(USDC-ND)?
220a) yes 611 b) no
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5. In the past two years, if you have not filed or removed a lawsuit in
the USDC-ND, which of the following, if any, were reasons.
(Please check all that apply.)
212 a) Federal Court did not have jurisdiction
192 b) litigation is not part of my practice
69 c) parties retain greater control of case management in State
Court
27 d) it takes longer to complete a case in Federal Court than in
State Court
7 e) fear of a civil trial being displaced by a criminal trial
39 f) Federal Court is too formal
19 g) Federal Courts are more likely to grant summary judgment
56 h) it costs more to litigate a case in Federal Court than in State
Court
81 i) State Court is more conveniently located
46 j) state rules of procedure are preferable to federal rules of
procedure
27 k) state law is preferable to federal law in the 8th Circuit
38 1) State Court does not require filings of pleadings before
commencement
31 m) prefer state appellate courts to the hearing panels of the 8th
Circuit
17 n) state appellate courts are more receptive to cases than the
8th Circuit
13 o) 8th Circuit is more likely to exclude expert testimony than
state appellate court
38.p) the cost of taking appeals to the 8th Circuit
199 q) other
6. In the past two years, if you have not filed or removed a lawsuit in
the USDC-ND, please list any additional comments you may have
regarding the Federal Court.
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If you answered "yes" to question #4, please complete the rest of
the survey. If you answered "no" to question #4, do not complete the
rest of the survey; please return your survey in the enclosed postage-
paid envelope.
7. Referring to the suit(s) in question #4, what was the nature of the
suit(s)? (Please check all that apply.)
69 a) Contract
16 b) Real Property
87 c) Tort
58 d) Civil Rights/Employment




12 i) Property Rights
4_j) Patents
14 k) Social Security
4 1) Federal Tax Suits
52 m) Criminal
28 n) other
8. Referring to the suit(s) in question #4, what was your role? (Please
check all that apply.)
134 a) attorney for plaintiff
110 b) attorney for civil defendant
0 c) prosecutor
53 d) attorney for criminal defendant
4 e) attorney for witness
6 .f) other
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CLERK OF DISTRICT COURT
The following section contains questions relating to your experiences,
within the past two years, in either civil or criminal matters.
Please use the following scale where
1 means "Strongly Agree (SA),"
2 means "Agree (A),"
3 means "Neither Agree nor Disagree (N),"
4 means "Disagree (D),"
5 means "Strongly Disagree (SD)," and
6 means "Not Applicable (NA)"
and circle the most appropriate response for each item.
SA A N D SD NA
9. Current Clerk's office hours are adeciuate 62 135 19 3 0 3
10. Information was added to the docket
accurately
11. Information was added to the docket
promptly
12. Staff members are respectful to attorneys
13. Staff members are knowledgeable about
the USDC-ND
14. Staff members are prompt in assisting
attorneys
15. Document copy requests are handled
properly
16. The USDC-ND website is helpful














The following section contains questions relating to your experiences,
within the past two years, with either the civil or criminal pretrial processes.
Please use the following scale where
1 means "Strongly Agree (SA),"
2 means "Agree (A),"
3 means "Neither Agree nor Disagree (N),"
4 means "Disagree (D),"
5 means "Strongly Disagree (SD)," and
6 means "Not Applicable (NA)"
and circle the most appropriate response for each item.
SA A N D SD NA
18. The required disclosures of Civil Rule 26(a)
helped in case preparation
19. The Civil Rule 26(f) discovery conference
helped in case preparation
20. The criminal discovery process was fair
21. The Court was fair in adjusting the
discovery schedule
22. The Court was fair in setting the trial date
23. The Pretrial Conferences were effective
24. The Court conducted settlement conferences
fairly
25. The Court's encouragement of Alternative
Dispute Resolution (ADR) was worthwhile
26. The Court treated counsel with respect
27. The Court treated the parties with respect
13 91 51 29
12 93 51 22
6 31 18 14
26 114 33 9
32 131 23 12
28 102 30 21
44 81 30 7
37 71 42 17
82 115 6 6
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SA A
28. The Court handled the pretrial motions
fairly
29. The Court acted in a timely fashion
30. The Courthouse facilities were adequate
31. The Court was efficient in managing
the case
32. The pretrial process was fair
33. In criminal cases, the Court's process for
appointing defense counsel was appropriate
34. In criminal cases, compensation for
Court-appointed counsel was fair
35. In the past two years, did you consent to a
trial with a Magistrate Judge?
36. Referring to question #35, why or why not?
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18 28 17 2 5 132
4 21 19 13 16 131
66 a)yes 147 b)no
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TRIAL
The following section contains questions relating to your experiences,
within the past two years, in either civil or criminal trials, whether
proceeding before a Magistrate Judge or an Article III Judge.
Please use the following scale where
1 means "Strongly Agree (SA),"
2 means "Agree (A),"
3 means "Neither Agree nor Disagree (N),"
4 means "Disagree (D),"
5 means "Strongly Disagree (SD)," and
6 means "Not Applicable (NA)"
and circle the most appropriate response for each item.
SA A N D SD NA
37. Counsel had adequate opportunity to
participate in voir dire
38. The Court exercised appropriate control
over the trial
39. The Court conducted the trial in a
timely fashion
40. The Court treated counsel with respect
41. The Court treated the parties with respect
42. The Court treated the witnesses with respect
43. The Court was fair in granting continuances
44. Counsel had adequate opportunity to be
heard about jury instructions
45. Courtroom facilities were adequate
46. The Courtroom's technological equipment
was adequate
7 45 11 11 9 115
22 64 7 2 0 100
41 47 8 2 0 97
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47. The Court provided adequate information
regarding available courtroom technology
48. Overall, the trial process was fair
SA A N D SD NA
37 40 14 5 2 96
33 54 8 2 0 98
49. What, if anything, do you think the USDC-ND could do to improve its
services?
50. In your opinion, what does the USDC-ND do "wrong"?
51. In your opinion, what does the USDC-ND do "right"?
52. If you represented a party in a bankruptcy proceeding, please comment
about the proceeding below.
53. If you represented a party in a bankruptcy proceeding, please comment
on your experience with the Bankruptcy Clerk of Court's office.
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